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D. AFFORDABLE HOUSING AS A MANDATED MUNICIPAL OBLIGATION
1. Case Law

Two major court decisions that have impacted the role of municipalities in
deciding land use policy in New York State have important implications for
affordable Housing.

Berenson v. Town of New Castle (1975): This is a key case which has
helped determine the special role of housing ip local land use policy in New
York State.

For the first time, the Court of Appeals, the State's highest, recognized that,
when it comes to housing, the local zoning law must consider regional
needs.

Mitchell Berenson, a local land developer, was unable to develop multi-family
housing in the Town of New Castle because its zoning ordinance prohibited
the construction of such housing anywhere within its boundaries, thus
excluding a large segment of the population from living in the Town.

The “Berenson Doctrine” as handed down by the Court holds that local land
use planning should be evaluated on the basis of a two branch test:

(1} Whether the municipality’s zoning ordinance has provided a “properly
balanced” and “well-ordered” ptan for the community which meets the
present and future housing needs of all the Town’s residents; and

(2) Whether regional housing needs were considered.

The Court specifically ruled that local zoning must balance “the local desire
to maintain the status quo within the community and the greater public
interest that regional needs be met" (emphasis supplied) and found the Town
of New Castle zoning ordinance to have violated both prongs of the two
branch test.

Upon remand to the Supreme Court in Westchester County in December
1976, the Town was ordered to amend its zoning ordinance to make proper
provision for muiti-family housing and was directed to issue a building permit
for the project. The decision made no mention of the need for, specifically,
affordable housing.
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Continental Building Corp. V. North Salem - 1990: |n 1987, the Continental
Building Corp. brought suit against the Town of North Salem for having
rezoned its property from a multi-family to a low density residential
classification. This site had been previously zoned for multi-family as-of-right
as a result of the Town’s having lost an earlier Berenson-type case. That
decision, 208 East Corp. vs. Town of North Salem, had directed the Town
to amend its zoning ordinance to provide for the construction of at least 200
units of multi-family housing in order to satisfy local and regional housing
needs. The Town's court-approved compliance plan inciuded the rezoning
of the Continental Building Corporation's land.

Applying the Berenson analysis, the Supreme Court in Westchester County
found that North Salem’s zoning ordinance violated the critical standards of
this line of cases. Furthermore, the Court found that the Town had
affirmatively discouraged affordable housing and failed to address the
regional need for, specifically, affordable housing. The Court directed the
Town to revise its ordinance to take into account the specific number of
affordable units needed in the region. The decision, which also ordered the
Town to reimburse the plaintiff's litigation costs, was affirmed by the
Supreme Court, Appellate Division.

In declaring the Town’s argument that the Berenson doctrine implied no
requirement of affordability to be “simply wrong,” the Court stated as follows:

The Court of Appeals held that exclusionary zoning ‘is a form
of racial or socio-economic discrimination which we have
repeatedly condemned (citation omitted - emphasis in
original). Furthermore, exclusionary zoning has been defined
as 'land use control regulations which singly or in concert
tends to exclude persons of low or moderate income from the
zoning municipality.” (Citation omitted). Thus, the general
rule that a municipality may not, by its zoning ordinance,
create obstacles to the production of a full array of housing
includes housing such as low and moderate income housing
or, in other words, affordable housing.”

The Appellate Division's opinion was confirmed by the refusal of review by
the Court of Appeals. Upon remand to the Supreme Court, the Town was
ordered to rewrite its zoning ordinance, reinstate the plaintiff's multifamily
zoning and pay the plaintiff's three-quarters of a million dollars litigation
costs. The Town's compliance plan accepted as its responsibility the 83-unit
share of the regional affordable housing need allocated to it in the 1993
Affordable Housing Allocation Plan. That plan is currently under review by
the Court.
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